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TYNNWOOD

WASHINGTON

ORDINANCE NO.3051

AN ORDINANCE OF THE CITY OF IYNNWOOD, WASHINGTON,
ADOPTING THE LYNNWOOD PTACE PROJECT, PHASE 2
DEVETOPMENT AGREEMENT AS DEVETOPMENT REGUTATIONS
FOR THE TYNNWOOD PTACE SITE, AND PROVIDING FOR
SEVERABITIW, AN EFFECTIVE DATE AND SUMMARY
PUBLICATION.

WHEREAS, Chapter 36.708 RcW authorizes local governments to enter into voluntary
development agreements with property owners in order to specify development standards or
regulations for the property, and to specify mitigation measures to be provided with
development; and

WHEREAS, Edmonds School District No. 15 (District) owns the real property consisting of
approximately 40.2 acres commonly known as the former Lynnwood High school (site), located
in the city, at 3001 184th street sw, Lynnwood, Snohomish county, washington as more fully
described in Exhibit "A" attached; and

WHEREAS, the District is pranning to rease the site to cypress Lynnwood, LLC
(Developer) to allow for redevelopment as a mixed-use project also known as Lynnwood place;
and

WHEREAS, on october 7, 2orr, a Draft Environmental rmpact statement (DErs) was
issued for Lynnwood Place (known then as "Lynnwood crossing Mixed-Use project,,); and

WHEREAS, on March 30, 20L2, the city issued the Final Environmental tmpact
statement (FEls) for Lynnwood place (known then as "Lynnwood crossing Mixed-Use project,,);
and

wHEREAS, the DErs and FErS (Ers) estabrished the scope, proposed rand uses,
infrastructure improvements, and identified environmental impacts and mitigation measures
associated with Lynnwood place; and

WHEREAS, on August 9, 2orz the Deveroper submitted revised applications for
Lynnwood Place, requesting amendments to the city comprehensive plan, comprehensive plan
Map, Zoning Code, and Zoning Map (Amendments); and



WHEREAS, on January 10, 2013, pursuant to public hearing and deliberation, the
Lynnwood Planning Commission unanimously recommended to City Council approval of the
Proposed Amendments; and

WHEREAS, on February 25, 2013, pursuant to public hearing and deliberation, the City
Council unanimously approved Ordinance 2976, amending the Comprehensive plan Future Land
Use Map, Ordinance 29-17, amendinl the text of the Commercial-Residential Zone, and
Ordinance 2978, amending the Zoning Map in order to enable further consideration of the
Lynnwood Place development; and

WHEREAS, the recitals of Ordinances 29j6, 2977,2978, and 3030 are incorporated
herein by reference; and

WHEREAS, Ordinances 2976 and 2979 require the execution and recording of a
development agreement (Agreement) pursuant to RCW 36.708.170-210 and Chapter 1.37 LMC
prior to issuance of construction permits, and specifying certain provisions to be included in the
Agreement; and

WHEREAS, the EIS identifies significant environmental impacts and mitigation measures
associated with development of Lynnwood place, and confirms that sitnificant, adverse
environmental impacts related to the Lynnwood place development are adequately addressed
and mitigated; and

WHEREAS, compliance with development regulations administered by Federal, State,
and local governments, and also the terms of the Lynnwood place Development Agreement will
guide the location, form and intensity of development, and provide meaningful environmental
ProtectionS; and

WHEREAS, the City and the property owner have recognized the need to segment the
development agreements and permit review processes for Lynnwood place to allow for phasinB
ofthe larger Lynnwood Place development; and

WHEREAS, Phase 1of Lynnwood place involves overall site grading and infrastructure,
and the Costco Warehouse facility; and

WHEREAS, Phase 2 of Lynnwood place involves two mixed_use buildings upon the
southeast quadrant ofthe Sitej and

WHEREAS, Phase 3 of Lynnwood place involves mixed_use buildings to be located
between Phase 2 and 33'd Ave W; and

WHEREAS, on November 4, 2013 the City Council of the City of Lynnwood approved
Ordinance 3030 adopting the Lynnwood place project phase 1 Development Agreement and
amending the Lynnwood Municipal Code by adding a new section 17.02.400 entitled
"Lynnwood Place Planned Action,,designating Lynnwood place development as a planned
Actionj and



WHEREAS, on April 74,2074 the City Council of the City of Lynnwood held a duly
noticed public hearing on this Ordinance to accept public testimony; and

WHEREAS, after careful consideration of the evidence, testimony and record established
during the April 14, 2014 public hearing, the Lynnwood City Council finds that the provisions of
this Ordinance further the public's health, safety and welfare; and

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF LYNNWOOD DO ORDAIN AS
FOLLOWS:

Section 1. The Lynnwood Place, Phase 2 Development Agreement (DA), dated , 2014 and
attached hereto as Exhibit "B", is hereby approved. The provisions of the Development
Agreement (DA), shall constitute development regulations for the portion of the Lynnwood
Place site related to Lynnwood Place Project, phase 2, having equivalence in material weight
and force of law as the provisions of the Lynnwood Municipal Code.

Section 2. The Mayor or his/her designee is authorized to administer the provisions of this
ordinance consistent with the Development Agreement and the authority of the Mayor as set
forth by LMC 2.10.010.

section 3. lf any section, sentence, clause or phrase of this ordinance should be held to be
invalid or unconstitutional by a court of competent jurisdiction, such invalidity or
u nconstitutionality shall not affect the validity or constitutionality of any other section,
sentence, clause or phrase of this ordinance.

Section 4' Th is ord inance or a sum mary thereof consisting of the title shall be published in the
official newspaper of the city, and shall take effect and be in full force five (5) days after
publication.

PASSED this 14th day of April, 2014, and slgned in authentication of its passage this
day of 2074.

APPROVED:

ATTEST/AUTH ENTICATED:

renzo H ines4r., PlnanCe Director



FILEDwITHADMINISTMTIVESERVICES: 04/tO12014
PAssED BYTHE CITY COUNCIL: 04/14/2014
PUBLISHEO: O4/2L/2O14
EFFECTIVE DATE: 04/27/2074
ORDINANCE NUMBER: 30s1



EXHIBIT A
ORDINANCE 3051

TYNNWOOD PLACE PROPERW DESCRIPTION

Address: 3001 184th Street SW, Lynnwood, WA

Legal Description:

The northeast quaner of the northeast qrJarter of seuion r5, T. 2nI. , R4E. , wM.
AIso known as "Bradner Patrk", according to the plat thereof recorded in Volume 14 of
Plats on pages 60 and 61, records of Snohomish County, Washington.

EXCEPT: All that portion of the hereinafter described parcel lying nortlreasterly of the
at a point opposite highway engineer's station
2-0 on tre F' line survey line of SR 525, SwamF
and 50 fcct southwcsterlythcrefrom: Thcnce

northwesterly to a poitrt opposite HES Fl E5+50.9 and the end of this line desrription.
And also EXCEPT: That part thereof conveyed to the City of Lynnwood by deed
recorded march 18, l97l under Auditor's File No. 2188s76 for l84e St. S.w.

Containing 41.20 acres more or less.

Tax Parcel Number: 27041500102900
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EXHIBIT B

ORDINANCE NO.

TYNNWOOD PLACE, CYCTE 2 PHASE 2, DEVELOPMENT AGREEMENT
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TYNNWOOD
w sl{tNGTON

On the 14'h day of April, 2014 the City Council of the City of Lynnwood, Washington, passed
Ordinance No. 3051. Asummaryof the contentofsaid ordinance, consisting of the title, provides asfollows:

ORDINANCE NO. 3051

AN ORDINANCE OF THE CITY OF LYNNWOOD, WASHINGTON,
ADOPTING THE TYNNWOOD PI.ACE PROJECT, PHASE 2
DEVELOPMENT AGREEMENT AS DEVETOPMENT
REGULATIONS FOR THE TYNNWOOO PIACE SITE, AND
PROVIDING FOR SEVERABITITY, AN EFFECTIVE DATE AND
SUMMARY PUBTICATION.

The full text of this ordinance will be mailed upon request.

DATED this 21s day ol Aptil,2Ot4.

o Hines Jr., Finance Di

IE
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tYN NWOODv,lsLtt{croN

CERTIFICATE

l, the undersigned, Lorenzo Hines Jr., the duly appointed City Clerk of the City of
Lynnwood, Washington, hereby certify that the Ordinance hereto attached is a
full, true and correct copy of Ordinance No. 3051 of the City of Lynnwood,
Washin8ton, entitled as follows:

ORDINANCE NO. 3051

AN ORDINANCE OF THE CITY OI LYNNWOOD,
WASHINGTON, ADOPTING THE I.YNNWOOD
PLACE PROJ€CT, PHASE 2 DEVELOPMENT
AGREEMENT AS DEVEI.OPMENT REGUI.ATIONS
FOR THE LYNNWOOD PLACE SITE, AND
PROVIDING FOR SEVERABILITY, AN EFFECTIVE
DATE AND SUMMARY PUBLICATION.

That said ordinance was passed by the Council on April 14, 2014 of said City and
was published and posted according to law; that said ordinance was duly
published in the offrcral newspaper of said City on April 21, 2014.

City of tynnwood, Washington



Everett Daily Herald

Affidavit of Publication

STATE OF WASHTNGTON )
COUNTY OF SNOHOMISH ) ss

The undersigned, being lirst duly sworn on

oath deposes and says that she is Principal
Clerk of THE HERALD, a daily newspaper
printed and published in the City of Everett,
County of Snohomish, and State of
Washington; that said newspaper is a
ncwspaper of general circulation in said
County and State; that said newspaper has

been approved as a legal newspaper by order
of the Superior Court of Snohomish County
and that the notice is a true copy of City
Ordinances - Ordinance 305 I 556970
a printed copy olwhich is hereunto attached,
was published in said newspaper proper and
not in supplenrent form, in the regular and
entire edition of said paper on the following
days and times, narnely:
I issue(s), such publication commencing on
04DlDll4 and ending on 04121t2014 and
that said newspaper was regularly distributed
to its subscribers during all ofsaid period.
I'he arnounl of the fbe for such publication is

$ 27.70.

Subscribed and sworn before me on this

RECEIVED
APR 25 20i'r

F,'IX.PJ='II#?8B

E ilT}"YP,q?' 
Councll ol tho Ckv o,
ryo 3061_ A s,mi.o6rn[!b. Wotfl,-'6

Washington, residing at Everen, Snohomish
County.
( rl) of I ynnw(ryI . l-lic^l. Al)S LDI I I 27890 - PO: ()R l) 3051

ORD[RH) ItY: DEBRIE KARBI.:R

. SUSAN L. STOLTZ'
STATE OF WASHIN

NOTARY -o- PUBLIC
My Conmlsclon Erphcs '12-20-201I

al t2120 25lh

b E..idsnlisl
and grsding

Notary Public in and for ih'e Stat. of



DRAFT DRAFT DRAFT

I DEVELOPMENT AGREEMENT BY AND BETWEEN THE CITY OF
2 LYNNWOOD, EDMONDS SCHOOL DISTRICT NO. 15, CYPRESS
3 LYNNWOOD, LLC, AND COSTCO WHOLESALE, FOR THE
4 DEVELOPMENT OF THE LYNNWOOD PLACE MIXED.USE PROJECT
5 PHASE 1
6

7 THIS DEVELOPMENT AGREEMENT (Agreement) is made and entered into as of this
8 day of ,2013, by and between the CITY OF LYNNWOOD, a Washington
9 municipal corporation ("City"); EDMONDS SCHOOL DISTRICT No. 15, a Washington

10 municipal corporation ("District"); CYPRESS LYNNWOOD, LLC, a Delaware limited
11 liability company ("Developer"); and COSTCO WHOLESALE, Corporation (Costco).
t2
13 RECITALS
t4
15 A. The District owns approximately 40.22 acres of real property, commonly known
16 as the former site of Lynnwood High School ("Site"), located in the City at 3001 - l84th Street
17 SW, as more fully described in Exhibit # attached.
l8
19 B- The Site has historically been used by the District for the operation of a high20 school. As the existing improvements on the Site reached the end of their useful lifespan, tf,e2l District has constructed a new facility to house Lynnwood High School on a different parcel of22 land located outside of the corporate boundaries of the City, and the District has demolished the23 former high school building.
24
25 C. The District is planning to lease the Site to the Developer to allow for26 redevelopment as a mixed-use project.
27
28 D. The Developer is planning to sublease a portion of the Site (for the Lynnwood29 Place Project Phase l) to Costco for the development by Costco of a Costco warehouse and30 associated improvements (the "Costco lmprovements"), which is more fully described in the3l Lynnwood Place Design duidelines. Phase l, Exhibit ## and the Record of Survey and Binding32 Site Plan, Exhibit ##.
JJ

34 E. The District and Developer entered into a Development Agreement in October
35 2007, as amended, to develop the Site into a mixed-use land development project (project).
36
37 F. In February 2009, the City was prepared to issue a Draft Environmental Impact38 Statement (DEIS) for development of the Site. The Developer requested that the City cease39 further work on the DEIS due to changes in the economy resulting in iotential Project changes.
40
4l G. In December 2010, the District and Developer requested the City resume42 processing the DEIS for the redevelopment of the Site. fhe figts project description reflected43 changes to the project components proposed by the Developer.
44

Page I of33
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45 H. On October 7 ,2011, the DEIS was issued for the project.
46
47 I. On March 30, 2012, the City issued the Final Environmental Impact Statement48 (FEIS) for the Project. The FEIS established the scope, proposed land uses, infrastructure49 improvements, and identified environmental impacts and mitigation measures associated with50 the Project alternatives. All environmental documents prepared for the Project pursuant to SEpA5l are incorporated into this Agreement by reference, and are collectively referred io as the FEIS.
52

53 J. On August 9, 2012 the Developer submitted applications for the project
54 requesting, in part, amendments to the City's Comprehensive Plan, i)omprehensive plan Fuiure55 Land Use Map, Zoning Code, and Zoning tvtap lamendments). Those applications were59 assigned City of Lynnwood file numbers: 2006CPLOOO3,ZOL2CAM0007, and 2012R2N003
57
58 K. On January lO,2Ol3, pursuant to public hearing and deliberation, the Lynnwood59 Planning Commission recommended to the City Council appriral of the proposed Amendments60 to the Comprehensive Plan Future Land Use Map, Zoning Coa., and Zoning Map.
6t
62 L. On February 25, 2013, after public hearing and deliberation, the City Council63 approved the proposed Amendments as recommended by the Planning Commission plrsuant to64 ordinance No Plan Future Land Use Map, ordinance No.65 2977 amendin g to the commercial-Residential zone, and66 Ordinance No.
67 

). rporated herein by reference.

68 M. In accordance with Ordinance Nos. 2976 and 2978 the Amendments to the69 Comprehensive Plan Future Land Use Map and the Zoning Map are conditioned on the70 execution and recording of a developm.ni ugr".-ent (Agreement) between the District,7l Developer, Costco and City prior to issuance of-construction -permits. 
The ordinances specify72 certain provisions to be included in the Agreement, and the Agreement is consistent with73 Ordinance Nos. 2976 and2978.

74
75 N' Due to the nature and terms of Costco's sublease and financial contribution to the76 Project's infrastructure, it is necessary and appropriate to include Costco as a party to this77 Agreement.
78

79 o. This Agreement is authorized pursuant to RCW 36.708.170 through 36.70.8.210,q0 and chapter 1.37 of the Lynnwood Municipaicode, as established by City ordinance No. 2626.8l
82 P' By this Agreement for the Lynnwood Place Project Phase l, the parties intend to83 set forth their mutual agreement and understandings as they relate to their respective roles and84 responsibilities regarding the District's and Deve'ioper's redevelopment of the property, and85 thereby facilitate the permitting and construction of the project.
86
87 a' As set forth in these Recitals, the City has determined that the terms and88 conditions set forth herein will serve a public pu.po.e, and will promote the health, safety,q9 prosperity and general welfare of the citizens of tne iity.
90
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9I SECTION 1 DEFINITIONS
92
93 1.1 "Agreement" means this development agreement as may be amended in
94 accordance with the terms hereof.
95

96 1-2 "Binding Site Plan" (or BSP) means a binding site plan as defined by RCW-97 59.17.020(7); and LMC 19.10.020, dated #######,which definis the project, site improvements,98 and delineates the phasing of development.
99

100 1.3 "Certificate of Occupancy" means final inspection and certification by the Cityl0l that the Project is in compliance with the International Building Code, the LMC, and other102 ordinances enforced by the City.
103

104 1.4 "City" means the City of Lynnwood, Washingon.
105

106 1.5 "city councir" means the city council of the city.
107

108 1.6 "City Financial Participation" means City's commitment of financial resources to
l0? construct public improvements pursuant to this Agreement.
ll0
I I I l'7 - "Costco Property" means for the purposes o ment that portion of thell2 Lynnwood Place Project Phase I as legally describid and Exhibit ++# 6sr;, and
I l3 included in the Lynnwood place project Deiign Guidelines,
114
I 15 1'8 "Design Review" means the Project Design Review (PDR) process of the City as
I 16 administered by its Community Development Department under Chapter 2l .25 of the Lynnwoodll7 Municipal Code.
ll8
ll9 1'9 "Developer" means Cypress Lynnwood, LLC, a Delaware limited liability120 company or its successors and assigns.
t2t
122 1'10 

- ."Development Agreement" means the terms and conditions between the City of123 Lynnwood, Edmonds School DistrictNo. 15, Cypress Lynnwood, LLC, and Costco wholesale124 for the development of the Lynnwood place project phase r.
125

ns those portions of the Lynnwood Municipal
zoning, land use, design, building construction,
impact fees and other elements that govern real

l3l l,l2 "District,,means Edmonds SchoolDistrictNo. l5.
132
133 1'13 "Final Environmental Impact Statement (FEIS)" means the Draft Environmental134 Impact Statement: comprehensive Plan Amendment and zoning Map and Text Amendment for135 Lynnwood Crossing Mixed-Use Project, dated October 7,2011, and the Final Environmental
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136 Impact Statement: Comprehensive Plan Amendment and Zoning Map and Text Amendment for
137 Lynnwood Crossing Mixed-Use Project, dated March30,20lZ.
138
139 l-14 "Force Majeure" means any circumstances or acts beyond the reasonable control140 of the Parties to this Agreement which do not arise from a default by or collusion of the party
l4l seeking delay.
t42
143 1.15 "Franchise Utilities" means electricity, natural gas, telecommunications, solid144 waste collection, and other utilities not provided by thi city.
145
146 1.16 "Intersections" means the general areas where two or more streets or roadways147 join or cross, including the streets, roadways, driveway access, traffic signals, .ouaria. fa.iti,L.,148 sidewalks, and trails for traffic movement within them.
149
150 l'17 "JARPA" means a Joint Aquatic Resources Permit Application, Corps ofl5l Engineers No. NWS-2011-331, to apply for hydraulic project approvals, shtreline management152 permits, water quality certifications, and U.S. Army Corps-of Engin..r, Section 404 and,section153 l0 permits, a copy of said application, documints and p..,iit. are incorporated into this154 Agreement by reference.
155

156 1.18 "LMC" means the city of Lynnwood Municipal code.
t57
158 1.19 "LZC" means the City of Lynnwoo d ZoningCode.
ts9
160 1.20 "Lynnwood Place Project Design Guidelines, Phase l,', means a of16l design features dated September 13, 2013, prepared and submitted by the D he162 Project Phase l, and approved by the City forihe Project, and attached hereto as
163

164
165 1 '21 "Pedestrian and Non-Motorized Facilities" means pedestrian access, sidewalks,166 trails and bikeways through and within the project site as referenced in the BSp and the Design167 Guidelines.
168

174 l'23 "Planned Action" means a designation made by the City Council pursuant to the175 State of washington RCw 43.21c.440 and w.{c D7_tt_t64in ougn hz.
t76

evelopment of the Site as described in Section 2.1
Project phase l, to include a mix of uses, types

infrastructure, signage, and amenities consistent
t.
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1.25 "Project Phase 1" means the Lynnwood Place Project Phase I as specified in the
Binding Site Plan, Phase I Design Guidelines, and PDR Application prepared Uyihe Developer
and approved by the City, as may be amended or revised from time-to-time, and whictr is
incorporated herein by reference. The Project Phase I contains information regarding the
Costco improvements, type and configuration of all other new structures, land -uses,

infrastructure improvements, and site improvements, and the phasing and timing of the
construction of all Project Phase I improvements.

1.26 "SEPA" means the Washington State Environmental Policy Act, RCW 43.21c
and WAC 197-ll.

1.27 "Site" means the real property formerly occupied by Lynnwood High School as
deTribed in the legal description as referenced ir this igreement and attacheo as gitriui t ##, and
defined by the Binding Site plan.

r.28 "Substantial Completion" means issuance of a certificate of occupancy, subject to
normal punch list items, and City administrative acceptance of the Project phase l. Substantial
Completion does not remove the responsibility of the Developer or Costco to complete project
Phase I in compliance with the terms and conditions of this Agreement and apiticaute iity
codes.

l-29 "Tenant" means an occupant of sub-reased space within the project.

SECTION 2 GENERAL PROJECT DESCRIPTION

.2'l Proieg( D.gscription. The improvements to be sited on the property in
accordance with the Binding Site Plan, the terms and conditions of this Ag.e.-"ni and all other
applicable development regulations and standards are jointly called Lynnri,ood place. As used inthis Agreement and as summarized inthe FEIS, the Developer has proposed the foilowing:

216
2t7

Tableable l. Place t
9llll12 Submittat &

EtS Alternatiye 2 (3/30/12)

- 40.22
Developed area (including roadsl -35 acres
Gross building area 990-000 so ft
Uses: Multifamily Residential Up to 500 units (500,000 sq. ft.)

_Rg14il anchor (Costco)
-160,000 sq. ft.

Retail shops 192,000 sq. ft.
Amusement/Recreation 105,000 sq. ft.
Restaurant 33,000 sq. ft.

Parking spaces 3,549
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218 The Project applications for the Comprehensive Plan Amendment - Map Application
219 #2006CPL0003, Ordinance2976; Comprehensive Plan Amendment Application - Text
220 Amendment,2006CPL0003, action deferred; Rezone Application; ZoningCode Amendment
221 2012CAM0007, Ordinance No. 2977: ZoningMap Amendment, 2012R2N0003, Ordinance222 2978 are incorporated into this Agreement by reference. This Development Agreement also223 incorporates by reference the SEPA Planned Action; Binding Site Plan; projeciDesign Review;224 and all other applications and actions required for the Projeci Phase I by the applicable225 regulatory authorities.
226
227 2.2 Proiect Phase 1: The Developer proposes that the Project be undertaken in228 phases, and has provided to the City as n229 and Design Guidelines that identify all
230 proposed to be designed and constructe
231 Phase I component. The project phase I is
232
233 2.2.1 The Project Phase I has been mutually approved by the parties, and the234 City shall review permit applications for compliance with Projeci phase i, and review and235 approve permits for the components of the Project Phase I as authorizedby this Agreement,236 regulatory authorities, and the LMC.
237
238 2.2.2 If after approval of this Agreement the Parties seek to amend project
239 Phase l, such amendments shall require review and amendment of this Agreement pursuant to240 Section 16 of this Agreement.
241
242 2.2.3 The amendments to administrative matters associated with this Agreement243 may be undertaken pursuant to their regulatory authorities, process, and procedures.
244
245
246 SECTION 3 DEVELOPMENT PLANNING
247

. The City has conducted extensive
ared an FEIS which includes within its scope the
included within the project and the environmental

252 el of development.

253 3.1 .1 The environmental review conducted by the City specified the project as254 Alternative 2 Project Sponsor's preferred Alternative without office.
25s
256 3.1.2 Environmental impact d Altemative257 are identified in the FEIS. These mitigations t approval2_2\ documents prepared by the City, and in.o.po
259
260 

- ].1.3 Mitigations specified in the FEIS serve to adequately address the261 environmental impacts of the Projeit Phase 1. Any additional development determined by the262 Community Development Director as the SEPA Responsible official to be inconsistent with the
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263 FEIS or planned action ordinance shall be subject to environmental review and SEPA threshold
264 determinationrequirements.
265
266 3-2 Proiect Consistencv with Land Use and Zonins. The City has approved267 amendments to the Comprehensive Plan, Zoningordinance and Zoning Map pursuant to the268 Project application FILE #### submitted by the Developer. The City *itt ..rie* project phase I269 applications for consistency with Land Use and Zoning approvals.
270
271 3.2.1 Relationship to Comprehensive Plan. The City shall review the project
272 Phase I application to determine that they are in compliance with the City's Comprehensive plan
273 and the Future Land Use Plan Map, as amended by Ordinance No. 2976, adopted by the City274 Council on February 25,2013.
275
276 3.2.2 Relationship to Zoning. The City shall review the Project Phase I277 applications to determine that they are in compliance with the City's Zoning Code, as amended278 by ordinance No. 2977, adopted by the city council on February 25,2013.
279
280 3.2.3 Relationship to Zoning Map. The City shall review the project phase I281 applications to determine that they are in compliance with the Zoning Map, as amended by282 pursuant to Ordinance No. 2978, adopted by the City Council on February 25,2013.
283
284
2Bs Prann ;Ht'iix:.tl#iliopted 

a

286 identi and WAC tg7_tt_t64through287 WAS 197-l t-172.
288
289 _3.3.1 Developer shall submit Project Phase I applications for the Site that are290 subject to the Planned Action.
291
292 33-2 Costco shall submit Project Phase I applications for the Costco property
293 that are subject to the planned Action.
294

The Project Phase I improvements are required
evelopment Regulations and the terms of this

edures set forth in Chapter 21.25 LMC as the
Phase I improvements consistent with applicable
is Agreement. The project phase I pDR

300 applications may be submitted to the City prior to-the consideration and final approval of this301 Agreement.
302
303 3.5 l{giset Phase t. The Project Phase I is identified in the BSp, Design304 Guidelines, and PDR applications. The Project Phase I shall not be substantively amended or305 superseded without the mutual written .orr"it of the parties. In addition, any amendment to the306 Project Phase I shall follow the process and procedures for such amendment that are in effect at307 the time of the request; and shali be subject tb environmental review. The schedule to implement308 the Project Phase I improvements is included herein by reference.
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309
310 3.5.1 Site Work. Developer is responsible for all Site Work, including
3l I demolition, site grading, wetland and critical area mitigation, and the installation of alfassociated
312 public and private infrastructure and improvements except as delineated in the Perimeter Road313 Matrix of responsibilities. The City shall review Project Phase I Site Work applications for314 consistency with this Agreement, the FEIS, the Project Plan, the Binding Site plan, and the315 LMC. Permits for Site Work improvements may be submitted by the Diveloper for approval by
3 l6 the City prior to approval of this Agreement.
317
318 3.5-2 Developer Improvements Project Phase l. Project Phase I shall include319 development by the Developer of site improvements, utilities, etc. as identified on the Binding320 Site Plan and as identified in the Perimeter Road Matrix of Responsibilities, including the CoItco321 Development pad on the north portion of the site as identified by the Binding Site plan Tract##.322 (Include tract numbers from the BSP) The City shall review administratively the permit323 applications related to Project Phase I for consistency with this Agreement, ihe pilS, the project
324 Plan, the Lynnwood Place Design Guidelines, and tfie LMC. Citylpproval of the project phase
325 l-shall be required prior to the issuance of City permits for Project fnur. I development and the326 initiation of construction by the Developer of project phase L
327
328 3.5.3 Costco Improvements. Costco is responsible for the construction of the329 Costco Improvements, which consist of a wholesale warehouse building, fuel station facility,jiO associated parking, landscaping, and site and utility improvements, as discribed in this331 Agreement. The City shall review the Costc< Impiovements for consistency with this332 Agreement, the FEIS, the project plan,
333 City review shall be undertaken as requ
334 established in the LMC. City approval the335 issuance of City permits for the Costco Improvements.
336
))t
338 SECTION 4 PROJECT DESIGN AND APPROVALS
339
340 4-l gtndjnq site Ptan. The Developer is required to submit a Binding Site plan341 application for city approval in aicordance with LMC chapter 1g.75 andLMC I g.10.020;RCw

hat a Binding Site plan is necessary to facilitate
ent, the FEIS, the project plan, the Lynnwood place

Review, and the determination by the City

346 Binding site plan will 
plan satisfies the criteria of the LMC' The

347 inrrastrircture, parking ?L,1?LT,ll(cc&Rs).
i1! The Binding Site Plan rs to develop
14? individual parcels in accordance with the approved Design Guidelines, City administrative350 approvals, CC&Rs and such other conditions as may be i partof the Agreement or other actions351 or conditions of approval by the city. Upon upp.orul by the city, the Binding Site plan will be352 recorded with the Snohomish couniy Auditoris office.
3s3
354
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355 4.2 Pedestrian Facilities and Public Access.
356
357 4.2.1 Developer shall provide, at Developer's sole cost and expense, public
358 access and improvements as specified in this Agreement. The intent is to enable the general
359 public to have access and use of pedestrian access, sidewalks, and trails within the project.
360 Public access shall be required from the Developer, Costco and the District for Lynnwood place
361 Cycle 2 Phase I which shall be granted as a condition of PDR approval for the Costco property.
362 Completion of all improvements pursuant to this section shall occur prior to the Certificate of 

-

363 Occupancy for Project Phase I improvements. The Developer may defer installation of364 improvements until after Certificate of Occupancy at the sole discretion of the City and pursuant
365 to the provisions of the LMC. Design of the improvements shall be consistent with this366 Agreement.
367
368 4.2.2 Pedestrian Connections to Interurban Trail. Developer shall provide a trail369 connection designed to City standards with a minimum width of eight feet for pedestrian and370 bicycles use from the intersection of Alderwood Mall Parkway andlhe Perimeter Road project
371 east to the Interurban Trail, generally located at the intersection of Maple Road and Ash Way.372 Design of the improvements shall be consistent with this Agreement and submitted to the Ciiy373 for approval. Developer's construction of the trail connection shall be coordinated with the374 construction of improvements to Ash Way as identified in FEIS and TIB Grant Application, and375 shall occur prior to the completion of the Project. The Pedestrian Connection will be the376 responsibility of the City to maintain.
377
378 4'3 Costco Improvements are on the Costco379 Property as ide uch improvements include: the wholesale380 warehouse building, fuel station facility, associated parking, landscaping, and utility381 improvements that serve the building as described in this Ag.."-.ni. Cistco shall provide plans382 and specifications for all aspects of the improvements to the-City for administrative review and
1!3 approval pursuant to the LMC. Design of the improvements shall be consistent with this384 Agreement.
385
386 43.1 Sustainability. Costco shall design and construct the Costco

es to achieve sustainability for building and site
or exceeding a rating equivalent to the U.S. Green

Environmental Design (LEED). Costco shall
lications are made for building permits.

392 4.4 Siep?ee. The signage for the Project Phase I shall be coordinated to provide a393 consistent and unifying theme for the Project Phase I site. Electronic flashing signage shall be394 prohibited.
395
396 4.5.1 The Developer shall submit to the City a Gateway signage package for the397 Project Phase I for City review and permitting. Signage shail be consisieni*itt ttr" e.J;e"t398 Phase I Design Guidelines, this Agreement, and tne I-MC.
399
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400 4.5.2 Costco Signage. Costco shall submit to the City a signage package for the401 Project Phase 1 Costco improvements for City review and permitting. The signagi shall be402 consistent with the Project Phase 1 Design Guidelines, this Agreement, and the LMC.
403
404
405
406 4.5 Edse Treatments. Buffers and Screening.
407
408 4.5.1 Setbacks. Setbacks from Site boundary lines shall be provided in409 accordance with the zoning for the property.
410
4ll 4:5.2 Screening. Parking lots shall be screened from public and private streets412 in accordance with the Project Phase I Design Guidelines, City Design Requiremlnts and the413 LMC.
414
415 4.5.3 Western Landscape Buffer. The area between the Perimeter Road right-416 of-way and the north property line and the vr est property line shall serve as a buffer between the417 Project and adjacent development. A buffer of i minimum of 40' in width shall be maintained418 from the western properly line. The design of this buffer shall be submitted as part of the419 Binding Site Plan for the project, and in accordance with LMC.
420
421 a. The Developer shall provide a tree preservation plan prepared by a422 licensed arborist to the City for review and approval for the purpor", of preserving existing trees423 to the fullest extent feasible, and in accordanii with LMC.
424
425 b. The Developer shall provide a forestation and landscape plan for426 areas disturbed by grading to the City for ieview and approval in accordance with thl pioject
427 Phase l, Lynnwood place Design Guidelines, the JAMA. and the LMC.
428
429 c. The Developer and Costco are responsible to provide at their sole419 cost and expense the edge treatments, buffers, screening and laniscaping improvements for areas431 under their respective control as identified in this Agreement. The Deve-loper and Costco will432 maintain all improvements on the Site that are undeitheir respective control and not located433 within the public right of way.
434
435 d. Upon completion of the work the Developer shall verify that the436 trees slated for preservation remain in good condition or provide replaclment trees satisfactory to437 the City in accordance with the LMC.
438

e Screening. The Developer shall install, at the
at the westem most property line with adjacent

en wall shall serve to provide a buffer from the
ies to the west. The Developer shall meet with
ut and concurrence in the final design, location and
the screening shall occur prior to issuance of a
vements.
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446
447 4.6 Lishtins Plan: Developer. The Developer shall include a detailed lighting plan
448 as part of the submittal for their Project Phase I improvements. The Lighting Plan shall bi-
449 designed to use shielded fixtures so that there will be no direct views of the unscreened lighting
450 sources from off-site locations. The Lighting Plan shall be consistent with the FEIS, projict
451 Phase I Plan, Lynnwood Place Design Guidelines, and City Project Design Review, Chapter452 21.25 LMC. Special attention shall be paid to ensure that lighting does not disturb adjacint453 developments and residences, is shielded from critical areas and landscape buffers and that night454 sky illumination effects are kept to a minimum.
455
456 4-7 

, 
Lightins Plan: Costco. Costco shall include a detailed lighting plan as part of457 the submittal for their Project Phase I improvements. The Lighting ptanitratiUl designed to use458 shielded fixtures so that there will be no direct views of the unscreened lighting.or..J, from off-459 site locations. The Lighting Plan shall be consistent with the FEIS, project plan, Lynnwood460 Place Design Guidelines, and the City Project Design Review, Chapter)l .25 LMC. Special461 attention shall be paid to ensure that lighting does not disturb adjaclnt developments and462 residences, is shielded from critical areas and landscape buffers and that nighi sky illumination463 effects are kept to a minimum.

464
465 4.8 Sqund Mitisation.
466 

-

467 4.8'1 The Developer shall include a detailed noise mitigation plan for468 construction and on-going operation for Project Phase I improvements ior wlrcn they are469 responsible. This plan shall be submitted as part of the project review pursuant to the LMC.470 The noise mitigation plan shall be consistent with the FEIS, Project plan, Lynnwood place
471 Design Guidelines, and the City Project Design Review, Chaptei 21.25 LNiC, and Chapt er 10.12472 LMC. HVAC equipment shall be screened and sources of reiated noise muffled to comply with47_3 the LMC requirements. Trash facilities including compactors shall be located intemally in474 buildings or situated in screened areas that shall serve to minimize noise.
475
476 4.8.2 Costco shall include a detailed noise mitigation plan for construction and

r which they are responsible. This plan shall be
nt to the LMC. The noise mitigation plan shall be
ood Place Design Guidelines, and the City project

apter 10.12 LMC. HVAC equipment shall be481 screened and sources of related noise muffled io comply with the LMC ."qrir.-.rts. Trash482 facilities including compactors shall be located internaliy in buildings or siiuated in screened483 areas that shall serve to minimize noise.
484

er shall apply to the City for a critical areas permit
rmit shall identify anticipated impacts and
the process and mitigations consistent with this
17 LMC.

490
491
492
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493 4.10 Stormwater.
494
495 4.10.1 Stormwater impacts and mitigation shall be regulated by the City
496 consistent with the National Pollutant Discharge Elimination System (NPDES) Permit Program.
497 The requirements of the Department of Ecology 2OO5 Stormwater Management Manual for
498 Western Washington shall govern the design for stormwater facilities and mitigations for all
499 Phases of the Project. he Developer shall apply for a NPDES General Construction Permit from
500 the Washington State Department of Ecology for any site work greater than one acre. The
501 Developer shall comply with the process and stormwater facilities and mitigations consistent
502 with the FEIS, Project Plan, Lynnwood Place Design Guidelines, and the City project Design
503 Review, and the LMC.
s04
505 a) A partial transfer of coverage for the NPDES General Construction506 Permit shall be completed between the Developer and the City prior to beginning construction of507 the Perimeter Road Project.
508
509 q 4J0.2 A panial transfer of coverage for the NPDES General510 Construction Permit shall be completed between the Developer and Costco prior to beginning
5l I construction of the Costco improvements.
512
513 4.10.2 The Developer is constructing a stormwater management facility on the514 Site, for use by Costco for the purpose of the detention and treatment of itormwater generated by515 the Costco Project, as depicted on the Binding Site Plan dated September 9, 21l3,pr-oposed516 Tract B. The District, the Developer, Costco and the City shall negotiate in good faith and enter517 into a Detention Pond Maintenance Agreement regarding the detenlion and treatment of518 stormwater from the Costco Project and the Perimiter Road, which shall be executed prior to the
5 I 9 City's construction of the Perimeter Road under Sections 9 and I 0 of this Agreement. The520 Detention Pond Maintenance Agreement shall allocate no more than l6o/o(calculate roadway521 proportionate share) of the costs of maintaining the stormwater management facilities to the City.
522
523
524 SECTION 5 SITE DEMOLITION AND GRADING PERMITS
s25
526 5'1 Developer and Costco shall apply for demolition and527 grading permi ective Project Phase I improvernents. These permits528 shall establish these activities pursuant tb the LMC.
529
530 SECTION 6 CONSTRUCTION PERMITS AND INSPECTIONS
531

532 6.1 Pe.rmits and Inspection. The City shall review and approve all project
533 improvements to be constructed by the Developei and Costco pu.rruri to this Agrelment, the534 LMC and other regulations as -"y b. applicabie to the Project at time of application.
535
536
537 SECTION 7 FEES
538

Page l2 of33



DRAFT DRAFT DRAFT

539 7.1 Fees. All City fees not specifically addressed in this Agreement shall be paid by
540 the Developer or Costco, as applicable, in accordance with the City's adopted Fee Schedule.
541
542 SECTION 8 JOINT AQUATIC RESOURCE PERMIT APPLICATION
543
544 8.1 JARPA. The Developer has submitted a Joint Aquatic Resource Permit545 Application (JARPA), Corps of Engineers No. NWS -2011-331, for the Project, which is546 incorporated herein by reference. Approval of the JARPA permits and all associated regulatory547 approvals by other governing authorities is required prior to any site work effecting ideritified 

'
548 wetlands or critical areas as identified in the JARPA or later diicovered to exist.
549
550 8.2 the551 Developer and
552 Board (TIB) grant, TIB project Number 9-p
553 l84tn Street SW to Alderwood Mall Parkway, to be used for design, right-of-way acquisitions554 and construction of the Perimeter Road. The terms of the TIe grani relquire ttre 

-Cityio 
be the

155 lead agency for design and construction of the Perimeter Road. As the alignment of the556 Perimeter Road includes regulated critical areas and their associated buffeis, the City shall not557 proceed with construction of the Perimeter Road until such time as the Developer has obtained
in this section prohibits the Developer from
ing as approved in accordance with the project plan
the terms and conditions of the necessary regulatory

562
s63 8.3
s64 projectcon ::r'j#,:f:iffiX*:T,1Hj1,..u,,o,,
165 design, and o the City.
566
567 8.4 The Developer shall568 undertake the or mitigations at its sole569 responsibility and expense.
s70
571 SECTION 9 TRANSPORTATION
572

To provide adequate access to adjacent
loper shall identify in the project phase I and
destrian connections for project phase I that
are not provided as part of the perimeter Road

hese improvements pursuant to this Agreement and

579

580 9.2 Mitisations.
)6I
582 9.2.1 Public and Private Improvements. The FEIS for the project requires the583 extension of 33'd Avenue west Perimeter Road Project around the west and north sides of the584 Site as one of the mitigations for traffic impacts from the project. The mitigation will be
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585 addressed pursuant to the Perimeter Road Project improvements funded in part by the TIB grant,
586 Project Number 9-P-140(006)-1. The City has agreed to participate in this roadway extension as
587 it provides transportation system wide benefits.
588
589 9.2.2 Private Improvements. All other transportation improvements required by
590 the FEIS and the permitting process shall be the sole responsibility of the Developer. Such
591 improvements are identified pursuant to the Planned Action Ordinance, incorporated herein by
592 reference, and identified in Exhibit ##.
593
594 9.3 Site Access Approval. The Developer is required to apply and pay for Site Plan
595 and Right-of-Way Permits approval for the Project Phase l. Approval of such permits shall be
596 required prior to performance of any work on construction of the roadway systlms. The City,597 acting as lead agency on constructing the Perimeter Road Project, shall apply for and pay with
598 project funds for all associated construction permits for the Perimeter Road Project.
599
600 9.4 Perimeter Road Proiect. The Perimeter Road Project is comprised of the
601 following:
602
603 9.4.1 Design. The City's design of the Perimeter Road pursuant to the TIB604 Grant, Project Number 9-P-140(006)-1, shall conform to all requirementi of the FEIS as well as605 all City requirements and standards in the Lynnwood Place Deiign Guidelines, Citywide Design606 Guidelines, and the LMC. The design for the Perimeter Road shall be coordinated with the civil607 engineering documents prepared by the Developer for the grading of the site. A match line will608 be identified in the Developer's civil drawings for review and acCeptance by the City to identify609 a "bench" above which the City will design the Perimeter Road improvements.
610
611 9.4.2 Design Approval Process. The City's design of the Perimeter Road shall612 receive all required regulatory approvals prior to proceeding to roadway construction.
613
614 9.4.3 Conveyance of Right-of-Way for the Perimeter Road Project. The615 Perimeter Road improvements shall be publicly owned and maintained. The District shall616 provide the necessary right-of-way to the City for all Perimeter Road Project improvements617 through the conveyance of a dedicated easement pursuant to the terms ola separate Dedicated618 Easement Agreement attached hereto as Exhibit ## giving the City the right to construct, operate619 and maintain the roadway in perpetuity, or until such timi that ttre City riay determine that the620 Perimeter Road is no longer required for the Lynnwood Place Project and tlhe traffic needs of the621 City.
622
623 9.5 Construction Phasins. Work on the Site shall occur in three major construction624 phases:

62s
626 9.5.1. The Developer shall perform rough grading of the Site including the land627 required for the Perimeter Road right-of-way, and deliver to the City prior to City com-mencing628 construction on the Perimeter Road a graded right-of way "bench" io a mutually agreed profilJ
9?? and cross slope. The Developer is responsible for all associated grading, dewateriig, and related630 improvements below the established "bench" elevation that are niededio enable thJ City to
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631 construct the Perimeter Road. The City is responsible to construct their underground work
632 below the "bench" in accordance with the Perimeter Road Matrix of Responsibilities.
633
634 9.5.2 The City shall construct the Perimeter Road above the established "bench"
635 pursuant to Perimeter Road design, Section 9.4.
636
637 9.5.3 The Developer and Costco Site Construction. Construction of the
638 Perimeter Road is anticipated to occur during construction by the Developer and Costco of their639 improvements associated with the Project Phase l. The parties to this agieement shall prepare a640 construction sequencing and phasing schedule prior to construction commencing on the641 Perimeter Road. If any of the Project improvements overlap with construction of tn" Perimeter642 Road the involved Parties shall take reasonable efforts to coordinate as mutually agreed the643 construction scheduling and activities prior to such overlapping work. ConstructiJn scheduling644 for the Perimeter Road shall take precedent where coordination is required.
645
646 9.6 Future Expansion of the Perimeter Road. The Perimeter Road shall be647 constructed pursuant to the FEIS and the TIB C.ant participation agreements as a 3-lane roadway648 with two travelled lanes and a center turn lane where necesia.y. Funding for construction of the649 3-lane roadway is described in Section 10. The City's long-range transpirtation plans anticipate650 the expansion of the Perimeter Road by two additional travel lanes for u fir. lane configuration651 as may be required to address future traffic demands.
652
653 9.6-l The District shall convey by easement pursuant to the terms of a separate654 Dedicated Easement Agreement affached here as Exhibit ## the necessary right-of-way for ttre655 additional 2 travel lane sections at such time as required by the City to proceed with the656 construction of the Perimeter Road expansion. The .orr.y"r.. of suchright-of-way shall occur657 at such time as is required by the City to undertake the expansion of the pirimeter R.oad. This658 requirement shall be stated in the Dedicated Easement Agreement, which will be recorded65? against the property with the Snohomish county Auditor.
660

nsible forthe future expansion of the perimeter
lly funded by a Local Improvement District that
located to the District shall include a credit for cost

the District including but not limited to right_of_
vided by the District as part of the initial

667 
nd l0.l.3.

668 9.7
66s ro sign aNo- ,H,t;'",iff,uxffi670 provide fund er Road to 5-lanes, including all associated671 improvements, which is incorporated into this Agreement by reference. ih. Di.t.i.t shall retain672 its right to contest its allocated share of any such-LlD, and to receive a credit toward the LID673 obligations as described in Section 9.6.2. above.

674
675
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SECTION 10 TRANSPORTATION IMPROVEMENT BOARD GRANT AI\D
IMPLEMENTATION OF BYPASS ROAD PROJECT

10.1 Washington State Transportation Imnrovement Board (TIB) Grant. The
City, Developer, and District shall enter into those agreements necessary for the Perimeter Road
Project including the terms and conditions of the TIB Grant. The TIB grant is incorporated into
this Agreement by reference.

10.2 Purpose. The purpose of the TIB Grant Agreement is to establish the formal
arrangements under which the City, Developer and District shall provide for the design, right-of-
way and construction of the Perimeter Road. The TIB Grant Agreement seryes to allocate and
define the Parties' respective rights, obligations, costs and liabilities concerning the
establishment, operation and maintenance of this undertaking.

10.3 Fundins of Improvements. Funding for all phases of the Perimeter Road Project
shall be made by the Parties pursuant to the TIB Grant Agreement and City of Lynnwood
ordinance No. 3002 incorporated into this Agreement by reference.

10.4 Partigipation Aereement. The City and Developer have executed a Participation
Agreement, executed by the City on August 5,2013, that provides for the funding of the
Perimeter Road design. This Participation Agreement delineates the responsibiliiies of the
Developer and the City and is incorporated into this Agreement by referince. The City, District
and Developer will enter into Participation Agreements as may be necessary to undertake the
terms and conditions of the TIB Grant.

10.4.1 The Developer shall deposit with the City an amount equaling lTyo of
their total project cash contributions at the time of project commencement in order for the City to
have adequate cash on hand to make ongoing project payments.

10.4.2 The Developer will undertake in-kind construction activities pursuant to
the TIB Grant Agreement, Ordinance No. 3002, and associated participation agreements. At the
end of construction the City shall use the Developer deposit as t-he Developer's- last participation
payment.

10.5
notiry the Dev ,":Hffi.:5j:i,'."ff:1ff:lrl,ti3i,.'L1:#Hl;"
l5 business days after bid opening and prior to acceptance of the bid and award of a contract, the
City shall inform the Developer of its financial responsibility. Notwithstanding the foregoing
Developer's financial responsibility shall be capped at $926;000, which includis the previouily
funded $186,561 for design work.

- 10.6 Construction Costs due to Chanse Orders. The City shall be responsible for all
changes orders and associated costs for constru"tio, of the Perimeter Road projeci.
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720 10.6.1 The City shall assume construction cost risk for the Perimeter Road costs
721 associated with the area above the elevation of the "bench" sub-grade "bench" for the Perimeter
722 Road.
723

724 10.6.2 The Developer shall assume construction cost risk for the costs associated
725 with that area below the elevation of the "bench" including the sub-grade and dewatering for the
726 Perimeter Road.
727
728 10.6.3 Change order requests for the City portion of the Perimeter Road Project729 shall be processed pursuant to the City's administrative policies and procedures at no additional730 cost or financial responsibility to the Developer.
731
732 10'6.4 The City change orders involving a change in scope shall be undertaken733 pursuant to the TIB Grant.
734
735 l0-7 Construction Claims and Disoutes. In the event construction claims for736 additional payment are made by the construction contractor and/or disputes result, the City shall737 endeavor to resolve the claims/disputes. The Developer shall assist in resolving claims/disputes738 as necessary.- Financial responsibility for legitimate construction claims/disputis arising frlm739 the work performed by the Developer below the "bench" shall be the sole reiponsibility of the740 Developer. In the event such claims exceed the financial parameters established in Exlibit ##,7_41 the Developer shall authorize additional funding to cover the cost of the claim/dispute.
742

. Upon satisfactory completion of the work,
t, and completion of all contract closeout

er that final acceptance is to be issued for the
rrence, the City shall issue the final acceptance for747 the Perimeter Road Project; provided that the Developer shall not unreasonably withhold its748 concurrence.

749

The new Perimeter Road lmprovements,
rsuant to the TIB Grant Agreement shall become
upon completion. The land on which the perimeter

ity as an easement in perpetuity by the District754 pursuant to the Dedication Agreement. The District shall retain ownership of the land.
755

Costco and the City shall negotiate in good
and use tax revenues to be generated by the

reement"). The City shall not be obligated to
9 and l0 of this Agreement unless and until Costco760 and the City have entered into a mutually acceptable Tax Revenue Guarantee Agreement.

761
762
763
764
76s
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766 SECTION 11 TRAFFIC MITIGATION FEE
767
768 11.1 Traffic Mitisation Fee Calculation and Fee Credits. Traffic Mitigation Fees
769 are required on all development projects that have a net increase in trips pursuant to the LMC.
770 The TrIF Calculation Form for Lynnwood Place Project Phase I has been prepared and is
771 incorporated herein by reference. The TrIF Calculation Form specifies the total credit available.
772 The allocation of the credit shall be undertaken pursuant to a letter of agreement from the
773 Developer, Costco, and the District, which will be incorporated herein by reference. A TrIF
774 calculation form for Lynnwood Place Phase 2 will be calculated separately at such time as
775 application is made for Phase 2 project improvements.
776
777 ll-2 Effective Date. The terms and conditions of the Traffic Mitigation Fee778 calculation will be undertaken pursuant to the LMC.
779
780
78I SECTION 12 NON.MOTORIZED TRANSPORTATION INFRASTRUCTURE
782
783 l2-l Non-Motorized rransportation Infrastructure Imnrrovements. The Developer784 and Costco are responsible for construction of non-moto.ired t a.oportutio, infrastructure for785 their respective properties pursuant to the Binding Site Plan, Lynnwood place Design786 Guidelines, and city project approvals undertaken pursuant to the LMC.
787
788 12.2 goTDle(ion of Non-Motorized Transportation Infrastructure. The Developer789shallcompletetheinstallationofnon-motorizedt.a,spon@ssolecostand
790 expense, in accordance with the Project Phase I prior to the issuance of a Certification of791 Occupancy by the City for any structure in project phase l.
792
793
794 SECTION 13 WATER
795
796 13.1 . The Developer is797 responsible for nd expense, of the water system improvements for798 Phase I to connect to the City water system as indicated on the Binding Site plan. All water799 system design and construction shall meet City standards and require iity review and approval.
800
801 l3-2 Fire Flow. The Developer is responsible for providing water system802 improvements, at its sole cost and expense, for the Project adequate tJ meet thl City,s fire flow803 requirements' All water system design and construction shall meet City standards, and require804 City review and approval.
805

806 13.3 .Citv P?rticipation. Depending on the final design of water lines the City may at807 its sole discretion participate in upsizing o. syite. connections t-hut go beyond project needs and808 which benefit the City system.
809
810
8l l
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812 SECTION 14 SANITARY SEWERS
813
814 l4.l Developer Responsibilities. The Developer is responsible for providing sanitary815 sewer system improvements as indicated on the Binding Site Plan for the project ptrase t. Att816 sanitary system design and construction shall meet City standards, and requirl City review and817 approval.
818
8r9
820 SECTION 15 PERMIT PROCESS
82r
822 15-l Resnonsible Official. The Project review and permit approval shall be823 undertaken pursuant to the city's rules, regulations, and the LMC. be824 administrative and the community Development Director shall be r825 determination of Project phase l compliance with this Agreement. by the826 of the total s ory827 be reviewed 

"r;828 es to project
829 idelines shall require an amendment to this
830
831

832
833 SECTION 16 VESTED RIGHTS
834
835 16.l vested local836 laws, regulati of this837 Laws"), inclu e plan,

!]8 Development Regulations, Lynnwood Place Design Guidelines, and other provisions of the LMC839 applicable to the Project.
840
841 16.2
g42 modified or 

iod, if any of the ended,

843 orapprovar [jl.:".tT::':l ffff.844 date of application for the permit or approval.
845
846 16.3

r47 the authority #,?ll;:',.",:';848 required by tg4g health and safety.

850
851 SECTION 17 PROJECT SCHEDULE
852
8s3
g54 1 schedule is incorporated into this

S55 pated actions and improvements
by the mutual consent of the856 not be unreasonably withheld.

8s7
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8s8
859 SECTION 18 PARTIES REPRESENTATIVES
860
861 18.1 Designation of City's Representative
862 18.2 Designation of Developer's Representative
863 18.3 Designation of District's Representative
864 18.4 Designation of Costco Representative
86s
866
867 SECTION 19 COMPLIANCE WITH LAWS AT\D ORDINANCES
868
869 19.1 Cglnpliance with Laws and Ordinances. Throughout the term, and subject to870 the provisions, of this Agreement, the District, the Develop.., und Costco, at their sole Cost and871 expense, shall promptly comply with all applicable laws and ordinances, as they relate to the Site

\72 and the Project, including but not limited to, the City's Comprehensive plan, ZoningUse Code,873 Development Regulations, Lynnwood Place Design Guidelines, and other provisioris of the LMC874 applicable to the Project Phase l. To the extent that their compliance shalf require the875 cooperation and participation of the City, the City agrees to use its best efforts to cooperate and876 participate. The City shall take any and all actions to achieve compliance pursuant to the LMC877 and any and all applicable regulations.
878
879
880 SECTION 20 INSURANCE
881
882 20-l 

_ 
Insurange Requirements. Until the completion of the Project phase l, the

!83 Developer and Costco shall maintain insurance, including but not limited to tt . following884 requirements.
88s
886 20.1.1 Builders All Risk Comprehensive Coverage. The Developer and Costco887 shall carry, or shall require the general contractor(s) to carry, Builders All Risk Comprehensive888 Coverage Insurance, including earthquake and flood, and to include amounts sufficient to889 prevent the City, Developer, or Costco from becoming a co-insurer under the terms of the
!?0 applicable policies but in any event in an amount not less than one-hundred percent (100%) of891 the then full Replacement Cost, being the cost of replacing the Project Improvements.
892
893 20.1.2 Commercial General Liability. The Developer and Costco shall carry, or

, Commercial General Liability insurance
injury, death, or property damage on the Site with

ent, such insurance to have combined single

g9g ccurrence and aggregate.

899 20-2 Insurance policies. Insurance policies required herein:
900
901 20.2.1 Qualifications. Shall be issued by companies authorized to do business in902 the State of washington with the following qualifications:
903
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904 (a) The companies shall be rated no less than "A" as to general policy
905 holders rating and no less than "X" as to financial category in accordance with the latest edition
906 of Best's Key Rating Guide, published by A.M. Best Company, Incorporated; provided,
907 however, for any insurance requirements imposed upon subcontractors, a financial category no
908 less than "VII|' shall be acceptable.
909
910 (b) To the extent reasonably available for insurers, the policies shall name
9l I the City as an additional insured.
9t2
913 (c) The policies shall be issued as primary policies;provided, however,
914 that the Developer, and general contractor(s) and subcontractors, may be insured under one (l) or
915 more blanket insurance policies, which shall be permitted and acceptable.
916
917 20.2.2 Attachments. To the extent reasonably available from insurers, each such
9l 8 policy or certificate of insurance mentioned and required in this Article shall have attached
919 thereto:
920 (a) An endorsement that such policy shall not be canceled or materially
921 changed without at least thirty (30) days prior written notice to the Parties; provided, howevei,
922 that such policy may be an annual or periodic policy, renewed on an annuai or periodic basis,
923 and the City shall be provided a renewal certificate therefor within thirty (30) diys before the
924 expiration date.
925
926 (b) An endorsement to the effect that the insurance, as to anyone insured,927 shall not be invalidated by any act or neglect ofany other additional insured
928
929 (c) An endorsement pursuant to which the insurance carrier waives all930 right ofsubrogation against the parties.
931
932 (d) An endorsement pursuant to which this insurance is primary and933 noncontributory.
934
935 20.2.3 Certificates of Insurance. The certificates of insurance and insurance936 policies shall be furnished to the Parties prior to commencing construction on the project under937 this agreement. The certificates(s) shall clearly indicate the insurance and the type, airount, and938 the classification required.
939
940 20.2.4 Cancellation. Cancellation of any insurance or nonpayment by the941 Developer or Costco of any premium for any insurance policies required Uy if," Agreement after942 written notice and an opportunity for time to cure within 30 (thirtyj days shall conititute an943 Event of Default of this Agreement.
944
945 20-3 Adiustments. The types of policies, risks insured, coverage amounts, deductibles946 and endorsements may be adjusted from time to time as the Parties may riutually determine in947 writing.
948
949
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9s0
951

952 SECTION 21 ENVIRONMENTAL INDEMNIFICATION
953
954 2l.l Indemnification. Subject to the limitations of Sections 23.2 and,23.3, of this
955 Agreement, the District shall indemnify and hold the City harmless from and against any and all
956 liability, loss, damage, cost, or expenses (including reasonable attorney's fees and court tosts,
957 amounts paid in settlements, and judgment) arising from or as a result of preexisting
958 environmental contaminants on or beneath the Site, and the portion dedicated to thtCity for the959 Perimeter Road pursuant to this Agreement, including any such liability, loss, damage, costs or960 expenses resulting from the past or future migration of such environmental contaminants from961 the Site to any other property. As used in this section, "preexisting" means those environmental962 contaminants that were present on or beneath the Site prior to the date of execution of the963 Agreement. "Environmental contaminants" shall include without limitation.
964
965 2l.l.l Those substances included within the definitions of "hazardous
966 substances," "hazardous materials, "toxic substances," or "solid waste" in the Comprehensive967 Environmental Response Compensation and Liability Acr of lgSO (42 U.S.C. Sec 9-O0t et seq.)968 ("CERCLA"), as amended by Superfund Amendments and Reauthorization Act of 1986 puU. f.969 99 499 100 Stat. 1613)C'SARA"), the Resource Conservation and Recovery Act of 1976 (42970 U.S.C. Sec 6901 et seq.) ("RCRA") and the Hazardous Materials Transportation Act, 49 U.S.C971 Sec l80l et seq., and in the regulations promulgated pursuant to said laws, all as amended;
972
973 2l'1.2 Those substances listed in the United States Department of Transportation974 Table (49 C.F.R. 172. l0l and amendments thereto) or by the Environmental protectionigency
975 (or any successor agency) as hazardous substances (40 C.F.R.Part302 and amendments thireto);
976
977 2l-1.3 Any material, waste, or substance which is (A) petroleum, (B) asbestos,978 (C) polychlorinated biphenyls, (D) designated as a"hazardour s.rbstance " pursuant to Section979 3.1 I of the Clean Water Act (33 U.S.C. Sec 1317); (E) flammable explosives, or (F) radioactive980 materials;
981

982 2l.l.4 Those substances defined as "dangerous wastes," hazardous wastes,,, or983 as"hazardous substances" under the Toxic Substance Control Act, l5 U.S.C. Section 2601 et984 seq., the Water Pollution Control Act, RCW 90.48.010 et seq., theHazardous Waste985 Management Statute, RCW 70.105.0 l0 et seq., the Toxic Substance Control Act, RCW 70.986 1058.010 et seq., and the Model Toxics Control Act, RCW 70.105D.O10 et seq., and in the987 regulations promulgated pursuant to said laws, all as amended;
988
989 21.1.5 Storm water discharge regulated under any federal, state or local law,990 ordinance or regulation relating to storm water drains, including, but not ii.nit.a to Section991 402G,) of the Clean Water act, 33 U.S.C. Section 1342 andthe iegulations promulgared992 thereunder, all as amended.
993
994 2l '1.6 Such other substances, materials, and waster which are classified and995 regulated as dangerous, hazardous, or toxic under applicable local, state or federal law.
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996
997 21.2 Third Parties. This Agreement by the District to indemnify and hold the City
998 harmless applies to claims brought by an third party based upon state or federal statutory or
999 common law, resulting from the release, threatened release, or migration or preexisting

1000 environmental contaminants and any property damage or damages for personal injury related
l00l there to. As used in this section, "release" shall mean releasing, spilling, leaking, pumping,
1002 pouring, flooding, emitting, emptying, discharging, injecting, escaping, leaching, disposing, or
1003 dumping.
1004
1005 21.3 Existins Contaminants. The provisions of this Section 22 to indemnify and hold
1006 harmless applies only to claims resulting from those environmental contaminants that were
1007 present on or beneath the Site prior to the date of execution of this Agreement. In addition, this
1008 Agreement to indemnify and hold harmless does not apply to any release, threatened release, or
1009 mitigation of environmental contaminants from City rights-of-way, including, but limited to
l0l0 public streets and roadways, or resulting from the actions of the City, its officers, agents, or
l0l I employees.
t0t2
1013

l0l4 21.4 Costco's Provision of Limited Environmental Indemnity.
l0l s
1016 21.4.1 Costco shall indemnify and hold the City harmless from and against any
l0l7 and all liability, loss, damage, cost, or expenses (including reasonable attorney's fees and court
1018 costs, amounts paid in settlements, and judgment) arising from or as a result of the future release
l0l9 of environmental contaminants on or beneath the Costco Property that is caused by the sole
1020 negligence or intentional acts of Costco or its agents. Said indemnification shall include any
l02l liability, loss, damage, cost or expense resulting from the future migration of such environmental
1022 contaminants from the Costco Property to any other property. Costco's agreement to indemnify
1023 and hold the City harmless applies to claims brought by an third party based upon state or federal
1024 statutory or common law, resulting from the release, threatened release, or migration of
1025 environmental contaminants and any property damage or damages for personal injury related
1026 there to. As used in this section, "release" shall mean releasing, spilling, leaking, pumping,
1027 pouring, flooding, emitting, emptying, discharging, injecting, escaping, leaching, disposing, or
1028 dumping. Costco's obligations and environmental indemnification of the City under this
1029 Agreement is limited to future contamination of the Costco Property that is solely caused by
1030 Costco or its agents and shall not extend to pre-existing contamination of the Site or Costco
l03l property that was not caused by Costco or its agents.
t032
1033 21.4.2 Self-Insurance. Costco may, at its option, meet the insurance
1034 requirements set forth herein via commercial insurance, self-insurance, alternative risk financino
1035 techniques, or a combination of these options.
I 036
1037
1038 21.5 Developer Provision of Limited Environmental Indemnity.
I 039
1040 21.5.1 The Developer shall indemnify and hold the City harmless from andl04l against any and all liability, loss, damage, cost, or expenses (including reasonable attorney's fees

Page 23 of33



DRAFT DRAFT DRAFT

1042 and court costs, amounts paid in settlements, and judgment) arising from or as a result of the
1043 future release of environmental contaminants on or beneath the Developer Property that is
1044 caused by the sole negligence or intentional acts of the Developer or its agents. Said
1045 indemnification shall include any liability, loss, damage, cost or expense resulting from the
1046 future migration of such environmental contaminants from the Developer Property to any other
1047 property. The Developer agreement to indemnify and hold the City harmless applies to claims
1048 brought by an third party based upon state or federal statutory or common law, resulting from the
1049 release, threatened release, or migration of environmental contaminants and any property
1050 damage or damages for personal injury related there to. As used in this section, "release" shall
l05l mean releasing, spilling, leaking, pumping, pouring, flooding, emitting, emptying, discharging,
1052 injecting, escaping, leaching, disposing, or dumping. The Developers obligations and
1053 environmental indemnification of the City under this Agreement is limited to future
1054 contamination of the Developer Property that is solely caused by the Developer or its agents and
1055 shall not extend to pre-existing contamination of the Site or Developer property that was not
1056 caused by the Developer or its agents.
t057
1058 21.5.2 Self-Insurance. The Developer may, at its option, meet the insurance
1059 requirements set forth herein via commercial insurance, self-insurance, alternative risk financino
1060 techniques, or a combination of these options.
1061

t062
I 063 SECTION 22 RIGHT TO ASSIGN OR OTHERWISE TRANSER
1064
1065 22.1 Assignment Right. During the term of this Agreement, the District, the
1066 Developer, or Costco shall have the right and privilege to sell, assign, or otherwise transfer their
1067 rights under this Agreement to such other persons, firm, colporation, partnerships, joint ventures,
1068 and federal, state, or municipal government or agency thereof, as the District, the Developer, or
1069 Costco shall select ("Transferee").
r070
1071 22.1.1 Prior to transfer the District, the Developer, or Costco shall obtain the
1072 prior written consent of the City to the proposed Transferee, which consent shall not be
1073 unreasonably withheld (after transfer, the future consent of the City shall not be required),
1074 provided that Developer may assign this Agreement without the consent of the City to any entity
1075 in which Developer or an affiliate of the Developer owns an ownership interest.
1076
1077 22.1.2 Such sale, assignment, or transfer shall be made expressly subject to the
1078 terms, covenants, and conditions of this Agreement.
1079
1080 22.1.3 There shall be delivered to the City a duly executed and recordable copy
l08l of the document evidencing such transfer.
I 082
1083 22.1.4 Such transfer shall not be effective to bind the City until the Transferee
1084 has assumed all obligations of the District, the Developer, or Costco under this Agreement and
1085 notice thereof is given to the City, and such notice shall designate the name and address of the
1086 Transferee.
I 087
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1088 22.2 Succession. The Transferee (and all succeeding and successor Transferees) shall
1089 succeed to all rights and obligations of the City, District, the Developer, or Costco under this
1090 Agreement, including the right to mortgage, encumber, and otherwise assign, subject, however,
1091 to all duties and obligations of the District, the Developer, or Costco in and pertaining to the then
1092 unperformed provision of this Agreement. Upon such transfer, or by a successor in accordance
1093 with the requirements of this section, the District, the Developer, or Costco (and/or its successive
1094 Transferee) as Transferor in such a transfer shall not be released and discharged from all of its
1095 duties and obligations hereunder which pertain to the then underperformed provisions of this
1096 Agreement, which are not then due and payable, without the written consent and release of the
1097 City.
I 098
1099
I IOO SECTION 23 DEFAULT
I101
1102 23.1 Events of Default. The following shall constitute events of default under this
1103 Agreement by the respective Party responsible for such event of default ("Events of Default"):
I 104

I 105 23.1.1 A default by a Party in keeping, observing or timely performing any of its
I 106 duties and/or obligations under this Agreement, and such Party shall not have cured such default
ll07 within thirty (30) days after written notice thereof is given to such Party; unless such default
1108 cannot reasonably be cured within thirty (30) days and such Party shall have commenced to cure
I109 such default within thirty (30) days and continues diligently to pursue the curing of such default
I I l0 until completed.
llll
lll2 23.1.2 The making by the District, the Developer, or Costco of an assignment for
1 I I 3 the benefit of creditors or filing a petition in bankruptcy or of reo rganization under any
lll4 bankruptcy or insolvency law or filing a petition to effect a composition or extension of time to
I I l5 pay its debts; and
lll6
1117 23.1.3 The appointment of a receiver or trustee of the Site, which appointment
1 I l8 shall not be vacated or stayed within six (6) months; and
lll9
ll20 23.1.4 The filing of a petition in bankruptcy by or against the District, the
ll2l Developer, or Costco or for its reorganization under any bankruptcy or insolvency law which
ll22 shall not be dismissed or stayed by the court within six (6) months after such filing.
lt23
lt24
ll25 23.2 Remedies in the Event of Dgl@!! If an Event of Default shall occur, or in the
1126 event of a dispute, claim or controversy arising out of, or relating to this Agreement, then any
ll27 Party shall have the right and remedies against the defaulting Party, and shall be required to
ll28 proceed in accordance with, the Dispute Resolution provisions in Section 24; provided, however,
ll29 that in the event Dispute Resolution is unsuccessful, the Parties shall have all rights, remedies
I 130 and causes of action, at law or in equity, available under the laws of the State of Washington.
1 l3l
tt32
I 133
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II34 SECTION 24 DISPUTE RESOLUTION
I 13s

1136 24.1 Disputes and Coordination Issues. Whenever any dispute arises between the
ll37 Parties under this Agreement ("Dispute"), including any default, controversy or claim arising out
I 138 of, or relating to, this Agreement, or any breach thereof, which are not resolved by routine
I139 meetings or communications, the provision of this Section 24 shall apply. Any Party shall have
1140 the right to commence a resolution process by issuing a written request to the other Parties,
ll4l which request shall contain brief details of the Dispute ("Dispute Notice"), excepting only those
ll42 disputes subject to Section 24.5, which shall not require a Dispute Notice.
tt43
ll44 24.2 Cooperative Discussions. The Authorized Representatives of the Parties shall
ll45 seek in good faith to resolve any such dispute or concem within ten (10) days after the date of
1146 the Dispute Notice. The Authorized Representatives shall meet within five (5) days after the
ll47 date of the Dispute Notice, and shall continue to meet thereafter, as reasonably requested by a
I 148 Party, in an attempt to resolve the Dispute. If the Dispute is resolved by the Authorized
1149 Representatives, the resolution shall be recorded in writing and signed by the Authorized
I 150 Representatives of each Party and that resolution shall be final and binding on both Parties. If
I l5l the Parties are unable to resolve the Dispute through cooperative discussions within ten (10) days
ll52 after the date of the Dispute Notice, then except as specifically provided in Section 25.4 for
1153 binding arbitration of monetary disputes less than $50,000.00, the Parties may immediately
ll54 pursue any remedies available under Washington law, and may commence litigation prior to, and
I 155 without regard to, the provisions of Section 24.3 and24.4,which shall be deemed entirely
I 156 voluntary and discretionary.
tl57
I158 24.3 Mediation. If the Parties are unable to resolve a Dispute in accordance with the
1159 provisions Section 24.2,the Parties may consider the use of voluntary non-binding mediation. ln
1 160 the event that non-binding mediation is agreed upon, the site of the proceedings shall be
1161 Lynnwood, WashinSon, unless otherwise agreed in writing by the Parties. The rules for
l162 mediation, the selection of the mediator, and the timetable and procedures for mediation, shall be
1163 determined by mutual agreement of the Parties. The mediator shall be skilled in the legal and
1164 business aspects of the subject matter of this Agreement. The mediation shall be conducted
I 165 without prejudice to any Party and in strict confidence. Each Party shall share equally in the
l166 costs of the mediation except that each Party shall bear its discretionary costs, including, but not
l167 limited to, its attomeys' fees and expenses. If the Dispute is settled through mediation, the terms
1168 of the settlement shall be recorded in writing and signed by the Authorized Representatives of
I169 the Parties. Unless otherwise mutually agreed by the Parties in writing, the mediator shall not be
l170 utilized in any subsequent proceeding to provide evidence in any way relating to the Dispute, nor
llTl shall the mediator be entitle to act as a fact or expert witness to any Party in any subsequint
ll72 proceeding. If within forty-five (45) days after the date of the Dispute Notice, the mediation has
ll73 not resulted in settlement of the Dispute, then the mediation shall, unless otherwise mutually
ll74 agreed in writing by the Parties, be terminated. If any Party withdraws from the mediation at anyll75 time, the mediation shall be terminated.
tt76
ll77 24.4 Arbitration. If the Parties are unable to resolve a Dispute in accordance with the
1 I 78 provisions of Section 24.3 , the Parties may consider the use of voluntary binding arbitration;
ll79 provided, however, that binding arbitration shall be required for any strictly monetary Dispute,
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I 180 the value or potential financial impact of which is agreed by the Parties to be less than
I 181 $50.000.00. In the event that binding arbitration is required, or mutually agreed upon, and unless
I 182 otherwise mutually agreed by the Parties in writing, the site of the proceedings shall be
1183 Lynnwood, Washington, and Washington law shall govern the arbitration proceedings. Upon
I184 completion of the cooperative discussions set forth in Section 24.3,the arbitration process shall
I 185 commence immediately. The Parties shall determine by mutual agreement the rules for
I186 arbitration, the selection of the arbitrator, and the timetable and procedures for arbitration,
I 187 including, but not limited to, (i) the extent, form, and time limits applying to any documentary or
I 188 oral evidence of the Parties to be submitted to arbitration; (ii) site visits or inspections; (iii)
I 189 meetings with the Parties; and (iv) appointment of experts; provided, however, that in the event
I 190 the Parties are unable to agree within twenty-five (25) days after the date of the Dispute Notice,
I 191 then the Rules of the Judicial Arbitration and Mediation Service, Seattle office, shall apply. The
ll92 arbitrator shall be skilled in the legal and business aspects of the subject matter of this
I 193 Agreement. The arbitration shall be conducted without prejudice to any Party and in strict
ll94 confidence. The arbitrator shall decide the Dispute acting impartially and in good faith. The
1195 arbitrator shall reach a decision and communicate the decision in writing to the Parties, providing
l196 the basis for the decision. The arbitrator's decision shall be final and binding on the parties. Thell97 Parties shall implement the arbitrator's decision without delay. The arbitrator's fees and
1198 expenses, the other costs of arbitration, and the Parties' reasonable attomeys' fees and costs shall
I 199 be borne by the Parties as the arbitrator shall specify in his decision; provided, however, that the
1200 "substantially prevailin g" Party shall be entitled to recover its arbitration expenses andl20l reasonable attomeys' fees and costs in preparation for, and during, the arbitiation process.
1202 Unless otherwise mutually agreed by the Parties in writing, the arbitrator shall render a final
1203 decision on the Dispute within sixty (60) days after the date of the Dispute Notice. The arbitrator
1204 shall not be utilized in any subsequent proceeding to provide evidence in any way relating to the1205 Dispute, nor shall the arbitrator be entitled to act as a fact or expert witness io eit-her partf in any1206 subsequentproceeding.
1207
1208 24.5 Litieation. If the Parties are not required, or do not mutually agree, to submit a1209 Dispute to mediation under Section 24.3, or arbitration under Section 24.4, then after the timel2l0 period set forth in Section 24.2 for cooperative discussion, either Party shall have the right andl2ll authority to commence litigation immediately, andprimary jurisdiction for the resolutioln of anyl2l2 Dispute relating to, or arising out of, this Agreement shall reside in the Washington Statel2l3 Superior Court, Snohomish County, Washington. The Parties shall have all rigits and remedies,l2l4 whether at law or in equity, under Washington law, including, but not limited io, specificl2l5 performance, damages and injunctive relief.
t2t6
l2l7 24.6 Equitable proceedinss.
t2t8
1219 24.6.1 In the event a Party desires to seek interim relief, whether affirmative or1220 prohibitive, 

|n the form of a temporary restraining order, preliminary injunction, or other interiml22l equitable relief with respect to a Dispute either before or ifte. the initiation of a dispute1222 resolution proceeding, that Party may initiate the proceeding necessary to obtain such relief1223 ("Equitable Proceeding"). Nothing in this Section 24.6 shallbe constiued to suspend or1224 terminate the obligation of the Parties to comply with the provisions of Sections 24.2, and24.3
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1225 and24.4 with respect to the Dispute that is the subject of such Equitable Proceeding while such
1226 Equitable Proceeding is pending, including any appeal or review.
1227
1228 24.6.2 Notwithstanding the decision of an arbitrator or mediator, as may be
1229 applicable, any interim relief granted by such Equitable Proceeding shall not be reversed or
1230 modified by the arbitrator's or mediator's determination, and any factual or legal determination
1231 made in such Equitable Proceeding shall be binding upon the Parties in the Dispute before any
1232 arbitrator or mediator.
1233
1234
1235 SECTION 25 MISCELLAIIEOUS
1236 (MANAGEMENT AND ADMTNTSTRATTON)
1237
1238 25.1 No Third Partv Riehts. Except as specifically set forth in this Agreement, the
1239 provisions of this Agreement are for the exclusive benefit of the City, the District, the Developer,
1240 or Costco and their respective permitted successors and assigns and not for the benefit of any
l24l third person. This Agreement shall not be deemed to have conferred any rights upon any third
1242 person.
1243
1244 25.2 Severabilitv. If any term or provision of this Agreement or the application
1245 thereof to any person or circumstances shall, to any extent, be invalid or unenforiiable, the
1246 remainder of this Agreement or the application of such term or provision to persons or
1247 circumstances other than those as to which it is held invalid or unenforceable shall not be
1248 affected thereby and shall continue in full force and effect.
1249
1250 25.3 Construction. The section headings throughout this Agreement are for
l25l convenience and reference only and the words contained in them shall not be held to expand,
1252 modify, amplify or aid in the interpretation, construction or meaning of this Agreement. All
1253 pronouns and any variations thereof shall be deemed to refer to the masculine, feminine, neuter,
1254 singular or plural as the identification of the person or persons, firm or firms, corporation or
1255 corporations may require. The locative adverbs "herein", "hereunder", "hereto't, "hereby",
1256 "hereinafter", etc., whenever the same appear herein, mean and refer to this Agreement in its
1257 entirety and not to any specific section or subsection hereof.
1258
1259 25.4 Fair Construction. The Parties acknowledge and agree that each was properly
1260 represented by counsel, and that this Agreement was negotiated and drafted at arm's length so126l that the judicial rule of construction to the effect that a legal document shall be construeJ against
1262 the draftsman shall be inapplicable to this Agreement.
1263
1264 25-5 Authoritv to Execute Asreement. The parties represent to each other that they
1265 possess sufficient and requisite jurisdiction and authority to enter into this Agreement.
1266
1267 25.6 Attornev's Fees. If any Party brings a claim suit to enforce or declare the
1268 meaning of any provision of this Agreement through arbitration or in superior court, the
1269 prevailing Party, in addition to any other relief, shall be entitled to recover its reasonable
1270 attomeys' fees and costs, including any incurred on appeal.
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l27t
1272 25.7 Survival. The provisions of this Agreement shall survive the expiration of the
1273 term of this Agreement to the extent involving environmental indemnification, maintenance of
1274 public improvements or other matter involving rights or obligations is extend beyond the
1275 expiration of the term of this Agreement.
t276
1277 25-8 Governins Law. This Agreement shall be governed by and construed in
1278 accordance with the Laws of the State of Washington. Venue for anyiegal action pertaining to1279 this Agreement shall be in the State of Washington with jurisdictionln Snohomish County,
1280 Washington.
t28t
1282 25-9 Amendment. No modification or amendment of this Agreement may be made1283 except by written agreement signed by each of the Parties to this Agreernent or as may be1284 provided otherwise in this Agreement.
1285
1286 25.10 Notices. All notices which may be or are requested to be given, pursuant to this1287 Agreement, shall be deemed given when hand delivered, deiivered by e-riail, delivered by1288 facsimile, or within 3 business days of when deposited as certified mail in the United Statesl?89 Mail, postage prepaid, and marked registered or certified mail, return receipt requested, and1290 addressed to the Parties at the following addresses unless otherwise provid-d foi herein:
t29t
1292 To CITy: City of Lynnwood
1293 Attn: Administrative Services Director1294 pO Box 5008
1295 Lynnwood, WA 9g046_500g
1296 Facsimile #
1297 E_mail:
1298
1299 AND TO: City of Lynnwood
1300
l30l 

Attn: City Attorney

t3o2 H:1,'l?,1$0""t3o3 E_mail
1304
I 305
1306 To DEVELOpER: Cypress Lynnwood LLC

[33 c/o cypressTquities

1309 
Attn: Stephen Schmidt

r31o 3',"1,1,:iYtTrt;;", 
suite 2oo

l31l Facsimile #Zt4-283-t6OO
l3l2 E-mail
l3l3
l3t4 AND TO:
1315

l3l6
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l3l7 To DISTRICT: Edmonds SchoolDistrict
l3l8 Attn:
13 19 Mailing Address
1320 Facsimile #
l32l E-Mail:
1322
1323 AND TO:
1324
1325 To Costco: Costco Wholesale Corporation
1326 Ann:
1327 999 Lake Drive
1328 Issaquah, WA 9g027
l3z9 Facsimile #
1330 Email:
1331

1332 AND TO:
I 333
1334 The Parties shall have the right to change the address or contact information for notice purposes1335 at any time during the term of the Agreement upon prior written notification to the other parties.
1336
1337 25.11 Incorporation bv Reference. All exhibits and appendices annexed hereto are1338 hereby incorporated by reference herein.
1339
1340 25.12 No Joint Venture. This Agreement is not intended to and nothing in thisl34l Agreement shall create any partnership, joint venture or other arrangement between the parties.
1342
1343 25.13 Entire Asreement. This Agreement, together with the exhibits attached hereto,1344 constitutes the entire agreement between the Parties witf, respect to the subject matter hereof and1345 supersedes all prior and contemporaneous agreements and understands between the parties
1346 relating to the subject matter hereof.
1347

Party of the performance of any covenant, condition,
nt nor shall it be considered a waiver by such party
hereunder. The waiver by any or all parties of the
te a waiver of the time for performing any other act1352 or an identical act required to be performed at a later time. The exercise of any.eileay provided1353 by law or the provisions of this Agreement ihall not exclude other consistent remedies unless1354 they are expressly excluded.

1 355
1356 25.15 Exculpation. Notwithstanding anything contained to the contrary in any

agreed and understood that there shall be
any individual officers or directors of the parties
covenants, and conditions of this Agreement; and
or any such assignee or successor in interest for the
le to a Party in the event of any breach by another
interest of any of the obligations, terms, covenants,
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and conditions of this Agreement to be performed by a Party, such exculpation of personal
liability to be absolute and without any exception whatsoever.

25.16 Recordins. This Agreement shall be recorded with the Real Property Records
Division of the Snohomish County Auditor's Office; provided, that upon the mutual consent of
the Parties, a memorandum of this Agreement may be recorded in place of the this Agreement.

25.17 Bindine Effect. This Agreement shall be a covenant running with the land. The
terms contained in this Agreement shall bind and inure to the benefit of the Farties, and their
successors and assigns, except as may be other provided herein.

25.18 Counterparts. This Agreement may be executed in multiple counterparts, all of
which, taken together, shall constitute one and the same instrument.

25.19 Time is of the Essence. For the purposes of this Agreement and all transactions
contemplated thereunder, time is of the essence.

25.20 Term and Termination. Subject to the survival provisions set forth in Section
25.7,the term of this Agreement is 99 years from the date signed by allparties.

25.21 Extensions.

Name:

Title:

EDMONDS SCHOOL DISTRICT NO. 15,
a Wasttington muni iotr

Rv:
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CYPRESS LYNNWOOD, LLCI
a Oetaware timitea

3:-

DRAFT

1409
l4l0
t4tt
t4t2
t4t3
1414
t4t5
t4t6
l4t7
l4l8
t4t9
1420
t42t
t422
1423
1424
1425
t426
1427
t428
1429
t430
t43t
1432
1433
t434
1435

Name:

COSTCO WHOLESALE CORPORATION,
a Wasttinston corp iatr

Bv:
Name:
Title:
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1436
1437 EXHIBITS
1438
1439
1440 l. Ordinance: Development Agreement and Planned Action
t44t
1442 2. Development Agreement, Cycle 2 Phase I
1443

1444 3. Dedicated Easement Agreement
1445

1446 4. No Protest Agreement

1447

1448

1449

1450

l45l Exhibit #1: Legal Description
1452 Exhibit #2: Lynnwood Place Design Guidelines
1453 Exhibit #3: Record of Survey and Binding Site Plan
1454 Exhibit #4: Lynnwood Place Project Design Guidelines, Phase I
1455 Exhibit #5: Planned Action Ordinance
1456 Exhibit #6: Dedicated Easement Agreement
1457 Exhibit #7: No Protest Agreement
1458 Exhibit #8:
1459

1460
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